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The most effective way for a gen-
eral counsel to reduce the costs of 
outside counsel may be to change 

law firms. Not discounted billing rates or 
convergence; not electronic billing rules 
or bill review—simply retain different 
law firms that look reasonably able to 
deliver comparable or better quality at 
lower cost. The dramatic step of mov-
ing significant amounts of work to new 
or not recently used firms can save your 
budget, but it confronts the incumbents’ 
advantage.

Your incumbent firms enjoy advantag-
es because 1) they have represented you 
for several years 2) in multiple matters 
3) for significant fees. Those three fac-
tors define incumbency: extended time 
of use, large range of similar services and 
major amounts of fees. Many people refer 
to their incumbent firms as their primary 
firms. Most legal departments larger than 
five lawyers have only a handful of work-
horse, incumbent firms.

The many advantages incumbent 
counsel have need no lengthy rehears-
al. Compared to your other firms, they 
know more about your business, your 
flow of matters, your personnel, your cul-
ture, your likes and dislikes. In the dark, 
for the most part, are the nonincum-
bents, ignorant of the volume of your 
work, unsure about your management 
philosophy, unaware of corporate history, 
behind the eight ball. Here, let me men-
tion four less-recognized advantages. 

• Diligent efforts by the relationship 
partner may well have resulted in cross-
selling. Services provided across a broader 
front embed the firm more, so that the 
relationship moves from one based on a 
single lawyer to one based on the firm.

• The partners of a firm that has 
worked extensively with you have gotten 
to know some executives; for better or 
worse, the fingers of familiarity grab on 
in many places.

• An incumbent ought to have mined 
its time and billing data so that it can 
help both sides apply better facts about 
costs, frequency, cycle time, outcomes 
and intensity. 

• A secondment or two may well have 
linked the incumbent firm to the client. 
Possibly, too, one or more lawyers may 
have migrated from the incumbent firm 
to join the legal department.

Their known skills, styles of working 
and billing structures powerfully bind 
entrenched firms. Finding a replacement 
firm, getting to know its kinks and capac-
ities, smoothing out the ways of working 
between client and firm—these imped-
iments raise barriers to entry. So you 
have to make special efforts to stir in new 

ingredients. Especially since there are 
downsides to having incumbent firms.

Familiarity can breed contentment. 
Incumbent firms feel entitled to the work 
of the client; complacency afflicts them. 
In-house lawyers grow rusty on their 
evaluations and loose in their oversight. 
With those drawbacks, other firms could 
serve your needs as well. That is not to 
say that law firms are fungible. They are 
not. It is to say that equivalent replace-
ments likely practice competent law. 

To introduce new law firms and to 
reduce the disadvantages faced by hope-

ful new firms, so that you can consider 
competitive newcomers hungry for your 
work and test the market for cost-saving 
replacements, consider 10 steps to level 
the practice field for nonincumbents.

 

1Challenge your comfortable assump-
tion that “We use good firms and they 

bill us fairly.” Scrutinize whether your 
established firms are ensconced in a com-
fortable, cocooned slumber. Incumbency 
should not lead to recumbency. Go 
beyond performance evaluations to “fit” 
analyses: Should this firm be handling 
this tier of matters?

2Quantitatively and rigorously analyze 
the performance of your accustomed 

(encrusted?) law firms. For example, 
compare effective billing rates, proportion 
of lawyers to staff, cost-of-living adjusted 
costs. Even have clients take part. 

3Whenever you select law firms, set 
a quota for newcomers. “We will 

consider at least three firms for a large 
matter, one of which must be a firm we 
haven’t retained in the past two years.”

4Track the percentage of spending on 
new firms every six months. If you 

don’t push continually for new firms, the 
old habits will return.

5Conduct competitive bids. Objective 
metrics from a group of capable pro-

posers smoke out weaknesses of incum-
bents. When you do collect proposals, 
experiment with a blind competition in 
which the name of the firm and all iden-
tifying information is concealed so that 
you evaluate the proposers on merit, not 
ingrained assumptions.

6Collect and analyze metrics about 
your department’s usage of firms. 

Perhaps rank your law firms by the fees 
paid to them during the past three years 
if they handled five or more matters. 
Gather and analyze benchmark data, 
such as average rate increases, the distri-
bution of hours worked by level of law-
yer, variations from budgets and staffing 
ratios.

7Go out of your way to tell newcomers 
more, and give them data and back-

ground information to come up to speed. 
Host dial-in calls just for the nonincum-
bents or allow them to interview your 
lawyers. Toward the end of a competi-
tion, consciously make allowance for the 
newcomers’ relative disadvantages. 

8For each of your familiar incumbents, 
develop a list of firms that you rea-

sonably perceive as equivalents for the 
practice areas they most typically handle.

9Host a newcomers’ day, when several 
firms you believe would represent 

you well come and tell you what differ-
ence they would make. Or do what FMC 
Technologies Inc. has done and ask inter-
ested firms to explain why they bring 
something better to the table.

10Force-rank your incumbent firms. 
Each year drop one of them off 

the list, however you have defined it. Let 
the firm lie fallow for a year.

Many general counsel will reject a 
broad-based new-blood approach. To 
challenge the grip of incumbency won’t 
suit everyone, but it is certainly a cred-
ible tool for tackling legal fees. It also 
may work under a different guise. A 
regional-firm initiative—under which 
you migrate work from the high-cost 
or coastal firms to lower-cost or interior 
firms—goes hand in hand with shak-
ing up incumbent firms. If you want 
to lower your fees, lower the boom on 
some incumbents.

Rees Morrison has for two decades con-
sulted to general counsel on the management 
challenges of their law departments. He has 
also worked with law firms. He blogs at Law-
DepartmentManagementBlog.com and encour-
ages comments at rees@reesmorrison.com.

Challenging the grip 
of incumbency

Ten steps will promote the hiring of competitive new 
law firms by leveling the practice field.

business

Check whether incumbent 
firms are too comfortable: 
Incumbency should not 
lead to recumbency.
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